




















こうした法制度のあり方は，国連障害者権利条約（the Convention on the 
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における個別具体的な
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判断能
力の有無が問題とされる。実務上は，大別して「財産管理」と「身上監護」








































は，1868年選挙結果に対する異議申立て及び腐敗行為に関する法（The Election Petitions 
and Corrupt Practices Act 1868）が成立するまで，裁判所ではなく，庶民院の中に設置され
た委員会（the Committee）によって判断されていた。
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7） ただし，受刑者に関する一律の選挙権制限 (the blanket deprivation of voting rights) につい
て，ヨーロッパ人権裁判所 (the European Court of Human Rights) によってヨーロッパ人権
条約 (the European Convention on Human Rights) への違反判決が下された（Hirst v United 




























（legally incapacitated to vote）や投票資格を有しない者（disqualified to vote）として，国籍
を有しない者，未成年者，女性，一定の犯罪についての有罪判決を受けた者，破産者に加え
て，精神障害者や知的障害者を加えるものもみられる。知的障害者と（本心に服していない
状況にある）精神障害者を含めて解釈するものとして，Glen, W., The Representation of the 
People Act 1884 (Shaw & Sons, Fetter Lane and Crane Court, 2nd,1885), at 12 and 17，精神
障害者を含めて解釈するものとして，Fitzgerald, G, The Ballot Act 1872 (Steven and Sons 
1872), at 29を参照。
























11） Ashton, G.,Mental Handicap People and the Law (Sweet & Maxwell 1992), at 55; Elderly 
People and the Law  (Butterworth 1995), at 31; Elderly Law Client Handbook (Law Society 








の動向については，コンサルテーション・ペーパーとして，Electoral Law in the United 
Kingdom—A scoping consultation Paper（2012年６月15日から９月17日まで）を参照。
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は用意されていない。そのため，一般的な意味で，選挙登録官（electoral 









（Home Office Circular RPA 379, dated 27 August 1993; Electoral 
Commission, Managing Electoral Services; A good practice----A Guide for 
Electoral Administrators in England (2002) Appendix; The Code of Practice 













13） Electoral Commission, Managing Electoral Registration in Great Britain: Guidance for Electoral 




















法附則，第１条Parliamentary Election Rules r 35 (1) ; Local Elections (Parish 
and Community) Rules 1986; Local Elections (Parliamentary Areas) Rules 


































































19） Legal incapacity to vote 73 Abolition of common law incapacity: mental state (1) Any rule of 
the common law which provides that a person is subject to a legal incapacity to vote by 

























































らない（the seat of the member shall become vacant）ことを規定した（改正）1983年精神
保健法第141条 [Members of Parliament suffering from mental illness] について，同規定（特
に第６項）が実際に適用されたことはないとはいえ，精神障害についての（あたかも，精神
障害は，公的生活において好ましい事柄ではない（not welcome）といったような）誤った
メッセージを伝えかねないとして，廃止が検討されている（UK Mission to the United 
Nations in Geneva ‘UK Response to the Thematic Study on Participation of Persons with 
Disabilities in Political and Public Life--questionnaire’ (2011)）。
22）同様の趣旨に立つものとして，British Medical Association (BMA), Assessment of Mental 


















されたScopeによる意見書を参照（JCHR, A Life like Any other? Human Rights of Adults 
with Learning Disabilities V olume II, HL Paper 40-2, HC 73-2 (2007), at Ev 86）。




めている。また，同様の調査を，Cambridgeshire Learning Disability Partnership (LDP) の
サービス利用者を通して行い，その社会的要因（特に，居住環境）がもたらし得る相違を分
析したものとして，Keeley,H.,Redley, M., Holland, A., Clare, I., ”Participation in the 2005 
general election by adults with intellectual disabilities” Journal of Intellectual Disability 
Research 52-3 (2008) 175–181がある。
25）A Life like Any other? V olume II (n 23), at Ev 86。
26） こ の 問 題 点 に つ い て 詳 し く 論 じ る も の と し て，Bell, M. McKay, C., Phillips, K.,”
Overcoming the barriers to voting experienced by people with learning disabilities” British 
Legal Studies of Learning Disabilities Vol 29-4 (2001) 122-127, at 125-6。同様に，社会的環境
（家庭環境や施設内環境を含む）が知的・精神障害者の投票権の行使の実現可能性に影響を
与えうる点に着目するものとして，Redley, M., et al, “Voting and mental capacity” British 










推奨され，1999年ころから取り組みがなされてきた（Home Office,W orking 













不十分さといった問題にも着目している。JCHR, A Life like Any other? Human Rights of 















ック（Handbook for Polling Station Staff（前述）や，Managing Electoral 
























Letts, Marin, Oates, Ruck Keene, Terrell, Ward, Court of Protection Practice 2012 (Jordans 
2012) , at 426参照。
33）Article 29 [Participation in political and public life] States Parties shall guarantee to persons 
with disabilities political rights and the opportunity to enjoy them on an equal basis with 
others, and shall undertake to: 
(a) Ensure that persons with disabilities can effectively and fully participate in political and 
public life on an equal basis with others, directly or through freely chosen representatives, 
including the right and opportunity for persons with disabilities to vote and be elected, inter 
alia, by: 
(i) Ensuring that voting procedures, facilities and materials are appropriate, accessible and 












(ii) Protecting the right of persons with disabilities to vote by secret ballot in elections and 
public referendums without intimidation, and to stand for elections, to effectively hold 
office and perform all public functions at all levels of government, facilitating the use of 
assistive and new technologies where appropriate; 
(iii) Guaranteeing the free expression of the will of persons with disabilities as electors and 
to this end, where necessary, at their request, allowing assistance in voting by a person 
of their own choice; 
(b) Promote actively an environment in which persons with disabilities can effectively and 
fully participate in the conduct of public affairs, without discrimination and on an equal basis 
with others, and encourage their participation in public affairs, including: 
(i) Participation in non-governmental organizations and associations concerned with the 
public and political life of the country, and in the activities and administration of political 
parties; 
(ii) Forming and joining organizations of persons with disabilities to represent persons with 




性を説くものとして，Redley, M.,“Citizens with Learning Disabilities and the Right to Vote”
Disability and Society 23-4 (2008) 375-384参照。また，精神病院に入院中の患者の選挙登録
率と投票率の向上を説くものとして，McIntyre, J., Yelamanchili, V, Naz, S,, Khwaja, M, 
and Clarke M., “Uptake and Knowledge of Voting Rights by Adult In-patients during the 2010 





























36）Article 12 [Equal recognition before the law]
1. States Parties reaffirm that persons with disabilities have the right to recognition 

















2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal 
basis with others in all aspects of life. 
3. States Parties shall take appropriate measures to provide access by persons with 
disabilities to the support they may require in exercising their legal capacity. 
4. States Parties shall ensure that all measures that relate to the exercise of legal capacity 
provide for appropriate and effective safeguards to prevent abuse in accordance with 
international human rights law. Such safeguards shall ensure that measures relating to the 
exercise of legal capacity respect the rights, will and preferences of the person, are free of 
conflict of interest and undue influence, are proportional and tailored to the person's 
circumstances, apply for the shortest time possible and are subject to regular review by a 
competent, independent and impartial authority or judicial body. The safeguards shall be 
proportional to the degree to which such measures affect the person's rights and interests. 
5. Subject to the provisions of this article, States Parties shall take all appropriate and 
effective measures to ensure the equal right of persons with disabilities to own or inherit 
property, to control their own financial affairs and to have equal access to bank loans, 
mortgages and other forms of financial credit, and shall ensure that persons with disabilities 















































39） こ の 点 に 関 連 し て，The Electoral Commission, Equal Access to Democracy: Report and 
Recommendations（June2003） やThe Government’s Response to The Electoral Commission’s 
Report: V oting for Change – An Electoral Law ModernisationProgram（December 2004）を参
照。1995年障害差別禁止法（Disability Discrimination Act 1995：さらに，2005年に改正）は，
具体的に選挙人登録制度について明記はしていないものの，イギリス政府は，選挙人登録を
公的サービスと捉えた上で，投票制度における差別禁止と平等の確保のため，制度改革を推
進してきた。また，2006年平等法（the Equality Act 2006）によって設置された「平等と人
権委員会（Equality and Human Rights Commission）」は，公的機関の人権意識向上に努め
ている。
40）全ての人に対する投票制度へのアクセスの保障は，「健全な民主主義の不可欠な要素（the 
core of a healthy democracy）」であると捉えられていることは，貴族院，庶民院における
2006年選挙管理法をめぐる議論においても明らかである (House of Lords Hansard (24 July 
2006) Column WS136; House of Commons Hansard (24 July 2006) Column 70WS; House of 
Commons Hansard (11 Oct 2005) Column 18WS。
53判断能力の不十分な人々の投票をめぐるイギリスの法制度
The Voting Rights of Persons with Learning Disabilities in the UK
----One Possible Answer to the Issue of the Disqualification 
Clause in Japanese Electoral Law----
Fumie SUGA
《Abstract》
In Japan, when a person is given a deputy order by a court (i.e.placed 
under “guardianship”) because they are incapable of handling their financial 
affairs, that person ceases to have the right to vote (Section 11 (1) 1 of the 
Japanese Electoral Law). This is so automatic that there are no further 
opportunities for them to claim that they are capable of voting.
In Japanese law, there is no principle of “assumption of capacity” as 
provided in Section 1 (1) of the Mental Capacity Act in the U.K. The 
absence of this principle can easily cause “assumption of incapacity” in 
many different contexts. In addition, the principles “time-specific” and 
“issue-specific” are not established in Japanese law. This legal environment 
has meant that such an association (no financial management=no vote) has 
been left unquestioned by lawyers, politicians and the general public.
Currently, the first case in Japanese legal history is being tried. The 
automatic deprivation of the right to vote is now being questioned from a 
“human rights” perspective. The real meaning of “democracy”, which is to 
include “everyone” from various backgrounds,is now at issue.

